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ROTH v. EHMAN. 589 

Supreme Court of Illinois. 
MADELAINE ROTH v. FREDERICK EHMAN et al. 

The courts of a state in which a marriage valid by its laws is contracted between 
subjects of foreign states, will give effect to a subsequent decree of the court of the 
foreign state of which the husband was a subject, annulling the marriage on the 
ground that it had been contracted without the consent of the sovereign of such 
foreign state, it appearing that at the time of the decree of nullity both parties had 
returned to such foreign state and were within the jurisdiction of the court pro- 
nouncing the decree. 

R., a subject of the Kingdom of Wurtemberg, came to Illinois and there married 
without first obtaining the permission of the king of Wurtemberg. A statute of 
Wurtemberg declared that all marriages of its subjects-without such precedent royal 
consent should be null and void, whether celebrated at home or abroad. R. returned 
with his wife to Wurtemberg, and in a suit, in which both parties appeared, a court 
there entered a decree annulling the marriage for want of such consent. Subse- 
quently R. married a second wife, and died. In a suit to determine the right of the 
first wife to dower in property in Illinois : Held, that although the marriage in 
Illinois was valid, the decree of the court of Wurtemberg annulling it must be 
accepted as having destroyed the marital status resulting from that marriage, and 
that the first wife therefore had no right of dower. 

Appeal from a decree of the Superior Court of Cook county, 
dismissing a bill filed to obtain partition of an estate. The facts 
were as follows: 

John George Roth, a subject of the Kingdom of Wurtemberg, 
came to this country and settled in Chicago at an early day, and 
there accumulated a large amount of property, consisting chiefly 
of real estate, which is the subject of controversy in this suit. 
In 1855 he married, in Chicago, Madelaine Moser, a native and 
subject of France. In 1856 they returned to Europe, and on 
their arrival in that country, or shortly afterwards, a separation 
took place between them, resulting in her returning to reside with 
her father in Alsace, France, her former domicile and residence, 
and in his establishing a new residence in Schorndorf, in the King- 
dom of Wurtemberg, where he continued to reside until the time 
of his death, on July 12th 1876. In 1862 his wife returned to 
this country and instituted proceedings for a divorce. She was 
shortly afterwards followed by her husband, and through his 
influence induced to abandon the divorce suit and return with 
him to Schorndorf, where they again resumed marital relations, 
which were continued until October 1870, when he commenced 
legal proceedings in the proper court at their domicile in Wurtem- 
berg, to procure a decree of nullity of their marriage on the ground 



590 ROTH o. EHMAN. 

that it had been entered into on his part in violation of the laws 
of the Kingdom of Wurtemberg, of 'which he was at that time a 
subject. On the 24th of April, 1873, the cause was brought to 
a final hearing, both parties being present and represented by 
their respective counsel, resulting in a decree declaring the mar- 
riage a nullity on the ground just stated. The court in which 
the decree was rendered had jurisdiction both of the parties and 
the subject-matter of the suit, and under the laws of Wurtemberg 
had full power and competent authority to enter the decree. On 
the 9th of September following, in consideration of $8000 in U. 
S. bonds paid to her by Roth, Madelaine, his former wife, released 
to him all her interests, whatever they might be, in the property 
in controversy. On the 27 th of November following, Roth con- 
tracted a second marriage with Amelia Staehle, who now claims 
the estate in controversy. After the marriage of Amelia and 
Roth, on the 28th of March 1874, they entered into an agreement 
known to the laws of Wurtemberg as a " marriage and inheritance 
contract," by which it was provided they were to hold the property 
belonging to them respectively during their joint lives as common 
property, with the right of survivorship to the longer liver, subject 
to the payment of their debts, the education and marriage portion 
of their children, and to the payment by her in the event she sur- 
vived him, of certain legacies to his relations, amounting alto- 
gether to 80,000 florins, which contract was duly approved and 
confirmed by the proper court of that country. Immediately 
before his death, and with a view of enabling his wife to carry out 
the contract just mentioned, Roth conveyed, or attempted to con- 
vey the property in controversy to her brother, Albert Staehle, 
but whatever interest passed by it was subsequently re-con- 
veyed by him to Amelia. After Roth's death, on the 25th of 
September 1876, Madelaine visited Schorndorf, and while there 
spent much of her time with Amelia, and accepted of her various 
presents, etc. On the 26th of the same month Madelaine in 
consideration of ten thousand marks, released to Amelia all claims 
to and upon her late husband's estate, and on the 3d of October fol- 
lowing, executed to her a deed to the property in controversy ; 
Roth at the time of his death left no child or children, or descend- 
ants thereof. Under these circumstances, in 1878, the present 
bill was filed by Madelaine in the Superior Court of Cook county 
against Amelia and the heirs at law of Roth, in and by which she 
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claims that the marriage between her and Roth was a legal and 
valid marriage ; that the decree of the Wurtemberg court and all 
the proceedings upon which it is based were and are null and void, 
and that she is, therefore, the lawful widow and heir of her said 
husband, and as such entitled to a partition and division of his 
estate under the statute. Amelia answered the bill, and also filed 
a cross-bill setting up the facts above recited, and relying on them 
to establish her rights as the survivor and lawful widow of Eoth, 
to the property in dispute. A cross-bill was also filed by the heirs 
of Roth, setting up their rights in the premises. The court found 
the equities with Amelia upon her cross-bill, and entered a decree 
dismissing the original bill, and directing the heirs of Roth to be 
paid the amount due them under the " marriage and inheritance 
contract." The decree was performed as to the heirs of Roth, and 
Madelaine Roth alone brought the case by appeal to this court for 
review. 

Harris, for appellant. 

Rosenthal £ Pence, for appellee. 

The opinion of the court was delivered by 

Mulkby, J. — In the view we take of this case, we do not deem 
it necessary to follow counsel in the wide range their exhaustive 
and elaborate arguments have taken ; but shall confine ourselves 
to one or two of the topics discussed in the briefs, which we regard 
as conclusive of the controversy, whatever may be our views with 
respect to the other issues in the case. 

So far as the marriage between him and Madelaine Moser is 
concerned, we have no hesitancy in saying that for all purposes in 
this State, it was a legal and valid marriage, notwithstanding Roth, 
at the time, was a subject of the Kingdom of Wurtemberg, and had 
not obtained a license authorizing such marriage, from the sov- 
ereign of that kingdom, as required by the laws thereof. As both 
of the parties were domiciled here at the time of its celebration, 
it is not important to determine whether the validity of a marriage 
depends upon the lex domicilii or the lex loci contractus; for what- 
ever the conclusion which might be reached upon that question, 
the result would.be the same so far as this case is concerned, both 
laws being identical ; if the marriage was in conformity with either, 
it must necessarily have been with the other also, and as it seema 
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to have been solemnized in strict conformity with our statute 
regulating the subject, and as the parties were manifestly competent 
under our own laws to contract the relation, it follows, as before 
stated, the marriage was valid and binding. 

While this marriage was clearly valid here for all purposes what- 
soever, it does not follow that upon the return of the parties to the 
country of their nativity, and of which they were still subjects, it 
would or ought to be held equally valid there ; for it is clearly set- 
tled by the decided weight of private international law, so called, 
that every State has the power to enact laws which will personally 
bind its citizens or subjects when sojourning in a foreign jurisdic- 
tion, provided such laws in terms profess to so bind them when thus 
circumstanced. It is true such laws have no extra-territorial effect 
so as to authorize their enforcement in a foreign country, and may 
therefore, so far as their execution is concerned, be said to remain 
dormant till the return of those violating them, when they will be 
enforced in the same manner and to the same extent as if their 
infraction had occurred within the State enacting them. 

Nor does it follow that the status or relation created by the mar- 
riage could only be annulled by our own courts, or that it could only 
be annulled by other courts for such causes as would be recognised 
as sufficient for that purpose under our own laws. When the par- 
ties returned to Wurtemberg and acquired a new domicile there, 
so far as their personal rights and relations are concerned, our laws 
and government ceased to have any power over them, or concern 
with them. Personally the State had no claims on them and they 
owed it no allegiance or duty. 

Whether the Kingdom of Wurtemberg on their return and 
acquiring a new domicile there, would recognise the status or rela- 
tion which they had contracted here, depended upon its own laws, 
and not upon ours. That kingdom, in 1808, adopted an ordinance 
or law which was in full force at the time of the marriage in Chi- 
cago, declaring all such marriages in a foreign state, without the 
license of the sovereign, absolutely null and void. It was, there- 
fore, according to the general current of authority on the subject, 
entirely competent for the courts of that kingdom having jurisdic- 
tion of such matters, to give effect to that law by annulling and 
setting aside the marriage upon a proper application for that pur- 
pose, which was done in this case. 

Ordinarily where a party upon a change of domicile goes into 
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another state or country, the personal status which he carries -with 
him will be recognised by the courts of the latter country. 

This is certainly the general rule, but it is subject to certain 
well-recognised exceptions. If, for instance, such status has been 
acquired, as in the present case, by a violation of express provisions 
of the positive law of the state in which its recognition is asked, 
or if it be contrary to the genius and spirit of its institutions, as 
a title of nobility would be here, or if it is opposed to its settled 
policy, or to the good order and well-being of society, or to public 
morality and decency, in all such cases the status would not and 
should not be recognised by the courts of the latter state. As- 
suming the compromises of appellant with Amelia and Roth 
respectively, relating to her interest in the latter's estate, were 
made by her in ignorance of her rights, and that they were 
effected through the fraud and misrepresentation of them and others 
acting in concert with them, as is claimed by her, of which we 
express no opinion, at least for the present, it follows that the result 
of this case must depend chiefly upon the legal effect which must, un- 
der the circumstances stated, be given by the courts of this state to 
the decree rendered by the Wurtemberg court annulling the mar- 
riage, and this we regard as the vital question in the case. The 
general rule unquestionably is, where it affirmatively appears that 
the court of a foreign state has jurisdiction of the parties and 
subject-matter of the suit, its judgment or decree w^ll be conclu- 
sive on the parties, their legal representatives and privies, in all 
countries where the matters litigated are again drawn in question, 
and this is particularly true with respect to judgments or decrees 
affecting the status of a person; for they are in the nature of 
judgments in rem, which are binding on the whole world. Whar- 
ton's Conflict of Laws, sections 800-2, 815-17, 822-23; Big- 
elow on Estoppel 170-178; Freeman on Judgments, sec. 528. 

The above rule is also fully recognised by this court. Baker v. 
Palmer, 83 111. 568. The limitation to this rule is that it may be 
shown that such judgment or decree was obtained by means of 
fraud or some gross abuse of the process of the court or flagrant 
departure from the ordinary course of judicial procedure, as for 
instance, that a party in interest sat as a judge in the cause. 

While it is claimed by counsel for appellant, in general terms, 
that the court rendering the decree in question acted without juris- 
diction, and that the same was obtained by fraud, yet we fail to, 
Vol. XXX.— 75 
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discover anything in the record to warrant either of these 
charges. 

It is not sufficient, as it has often been held by this court, for 
the purpose of successfully assailing a transaction on the ground 
of fraud, to charge fraud generally; but the complaining party 
must state in his pleading and prove on the trial, specific acts or 
facts relied on as establishing fraud. That has not been done in 
this case; so far as we are able to discover, the trial was perfectly 
regular, and conducted with the utmost fairness, and we see no 
ground to question the jurisdiction of the court. The depositions 
of persons learned in the law of that country have been taken in 
this case, and they clearly show the several courts through which 
that case passed during its pendency, were by the laws of that 
country the proper tribunals to take cognisance of cases of that char- 
acter in the manner it was done; and it is further sbown that 
both parties appeared in the cause by themselves and counsel ; 
hence, as before stated, we see no ground for questioning the 
jurisdiction of those tribunals. 

We are of opinion, therefore, the decree of nullity must be given 
in the courts here the same effect which would be given to it 
by the courts of the country in which it was rendered. The effect 
of the decree there, as we understand it, was not merely to establish 
conclusively the nullity of the contract of marriage, or of the 
marriage itself, but also to annul and terminate the status or marital 
relations of the parties, which arises from a de facto as well as a 
de jure marriage, so as to leave them in precisely the same condi- 
tion as if no marriage had ever taken place between them. This 
being the effect of the decree there, it must be given the same 
effect here. 

Such, then, being the legal operation of the decree, it follows 
that the appellant was not at the time of Roth's death his wife, 
either de facto or de jure, and hence she is not his widow, for no 
one answers that description who was not his wife at the time of 
his death, and consequently she has no right, as such, to succeed 
to his estate. 

For the same reasons it follows that the subsequent marriage 
between Roth and Amelia was lawful and valid, and that relation 
having continued up to the time of his death, it results that she, 
and not appellant, is his lawful widow, and as such is entitled to 
his estate. 
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It is true the " marriage and inheritance contract" did not, upon 
his decease, have the effect of clothing her with the legal title to 
the real estate in controversy as his survivor, as it doubtless would 
have done had the property been situated in the Kingdom of Wur- 
temberg, instead of here ; for it is not competent for parties here 
or elsewhere by mere agreement to charge the manner of trans- 
ferring real property in this state, but the agreement in question 
upon his decease operated as an equitable assignment of the estate 
to her, which was properly enforced by the decree in this cause. 
Having reached the conclusion stated with respect to the decree 
of nullity, it is therefore unnecessary to discuss the effect of the 
compromises above alluded to and relied upon as an estoppel by 
appellee. Whatever our views might be with respect to that mat- 
ter, we are of opinion the law is with the appellee on the grounds 
already stated. 

Decree affirmed. 

Scott and Walker, JJ., dissented. 



Many of the governments of Europe 
impose restraints and prohibitions upon 
the marriage of their subjects abroad. 
France, Belgium, the Provinces on the 
left bank of the Rhine, the Duchy of 
Burg, the Netherlands, the Grand Duchy 
of Baden and the two Sicilies require the 
marriage of their subjects abroad to be 
publicly contracted, and that the man be 
twenty-five, and the woman twenty-one 
years of age. Bavaria and Wurtemberg 
forbid the marriage of their subjects 
abroad without the consent of their respec- 
tive governments. Baden and Switzer- 
land forbid the intermarriage of their cit- 
izens without such governmental consent. 
The same is true of Bavaria and Austria. 
The latter country, and likewise Saxony, 
impose upon their subjects the. same 
restrictions as to the marriage of their 
subjects abroad as France imposes upon 
French subjects abroad. Prussia nulli- 
fies the marriage of its citizens abroad 
with intent to evade the Prussian laws. 
Denmark, Norway, Schleswig and Hol- 
stein make such marriages voidable. 
Nassau prohibits its subjects from marry- 
ing Jews abroad without the consent 



of the home government. Sardinia re- 
quires its subjects marrying abroad to 
do so according to the rites of the Roman 
Church. England prohibits absolutely 
the marriage abroad of an Englishman 
■with his deceased wife's sister, and 
makes the consent of Parliament a pre- 
requisite to the marriage abroad of a 
member of the royal family. The penalty 
generally attached to these prohibitions 
is that the marriage will be null and 
void, or voidable, even though valid in 
the place where contracted. Various 
reasons are relied upon to sustain 
these enactments — among others, that 
governmental consent is required in order 
to prevent male subjects from marrying 
before they perform the military duty 
they owe the state ; and also as a police 
regulation to restrain or prevent mar- 
riage until the contracting parties shall 
be able to take care of a family. 

Every nation may control the status 
of its citizens, and enforce such control 
whenever persons or property within its 
jurisdiction enable it to do so : Westlake 
Priv. Int. Law 24-80; Story's Conf. 
Law, sects. 223, 224, 228-30 ; Whart. 
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Conf. Law, 2d ed., sects. 132, 205, 211, 
219, 223; 1 Bisli. M. & D., sects. 367, 
369 ; Guthrie's Savigny Priv. Int. Law 
248 ; 2 Kent 107, note ; Hubback on 
Succ. 335 ; Bigelow on Estoppel 159, 
160; PiggottFor. Judg. 167, 168; Shaw 
v. Gould, L. R., 3 H. L. 56, per Lord 
Westbury ; Kinnier v. Kinnier, 45 N. 
Y. 535 ; Hunt v. Hunt, 72 Id. 228 ; Bar- 
ber v. Root, 10 Mass. 260; Cheever v. 
Wilson, 9 Wall. 108; Straderv. Graham, 
10 How. 82 ; Dorset/ v. Dorset), 7 Watts 
349 ; Dltson v. Ditson, 4 R. I. 87 ; 
Vdnti v. Udntj, L. R., 1 S. Ch. App. 
441 ; Potter v. Brown, 5 East 124 ; 
Alette v. Alette, 1 Sw. & Tr. 416 ; Dicey 
221 ; Forbes v. Cochrane, 2 B. & C. 448. 
Marriage is a status and every state 
has the right to formulate and to enforce, 
as to persons within its jurisdiction, its 
own marital policy. It may declare who 
of its subjects may marry, under what 
conditions and with what ceremonies ; 
and it may make its enactments with 
reference to these matters ubiquitous — 
that is, obligatory upon its subjects 
wherever they go. Their duty to obey 
follows from their duty of allegiance, 
but obedience can be compelled only by 
the action of the state either upon pro- 
perty which its subjects left in its juris- 
diction upon going abroad, or upon their 
persons when they return : 1 Bish. M. & 
D., sects. 3, 667 ; Story's Conf. Laws, 
sects. 228, 229a, 229 6, 230a; Barber 
v. Root, 10 Mass. 265 ; Strader v. Gra- 
ham, 10 How. 82 ; Alaguirev. Alaguire, 
7 Dana 181 ; Cheever v. Wilson, 9 Wall. 
108 ; Harrison v. Harrison, 19 Ala. 499 ; 
Harvie v. Farnie, L. R., 5 P. D. 153; 
43 L. T. R. 738 ; L. R., 6 P. D. 35 ; 
23 Alb. L. J. 329. But no state can 
reach the persons or property of its sub- 
jects abroad, except under some treaty 
or international contract. No state can, 
while its subject is abroad, compel him 
to conform to its marital poliey. No 
government can formulate and enforce 
its own policy in the country of another 
government, even as to its own citizens 



sojourning there. Take for example the 
rule that no man shall marry his sister- 
in-law. This is a part of British marital 
policy. But the statute formulating the 
rule is not in force even in Canada : 
Hodgins v. McNeil, 9 Grant's Ch. (Up. 
Can.) 309 ; 9 V. C. L. J. 126. In 
Stevenson v. Gray, 17 B. Monroe 208, 
Marshall, C. J., says : " By a statute 
of Virginia, the marriage of a man with 
his deceased wife's sister was declared 
or deemed to be unlawful, but such a 
marriage taking place in another state, 
where it was lawful, would surely not 
he affected by the penalties or other con- 
sequences denounced by this statute if 
the parties should subsequently remove 
to the state of Virginia." In Dannelli 
v. Dannelli, 4 Bush 55, a marriage of 
two Italians so related, contracted in and 
valid by the laws of Switzerland, was 
held valid although contrary to the laws 
of Italy ; and Mr. Bishop says (1 M. & 
D., sect. 320) : " Marriage with the de- 
ceased wife's sister is, in most of the 
states, not only not forbidden, but 
deemed commendable." 

Prohibitions by other countries upon 
their subjects marrying until they have 
attained certain ages, are not enforced 
by American courts : Whart. Conf. 
Laws, s.ect. 147. 

Laws making the precedent consent 
of parents or of the state essential to a 
valid marriage, arc not of extra terri- 
torial obligation : Whart. Conf. Laws, 
sect. 150. 

Neither are laws prohibiting the mar- 
riage of ecclesiastics : Whart. Conf. 
Laws, sect. 154. Nor are prohibitions 
of marriage with Jews or infidels : 
Whart. Conf. Laws, sect. 155. Nor 
are laws prohibiting marriage on ac- 
count of inequality of rank : Whart. 
Conf. Laws, sect. 158. Nor are laws pro- 
hibiting miscegenetic marriages : Whart. 
Conf. Laws, sect. 159. 

All these statutory prohibitions are in 
force in the countries that enact them. 
But they are not of extra territorial 
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obligation. They can restrain or compel 
no one in the various United States. 
American courts do not recognise or 
enforce them, because they are part of 
the marital policy of other countries, 
and are in derogation of a well-estab- 
lished principle of American policy. 

Early marriages lessen prostitution 
and illegitimacy. They hasten the es- 
tablishment of new homes. They accel- 
lerate the occupancy and development 
of a new and sparsely-settled country. 
They are promotive of industry, frugality 
and temperance. They add to the native 
born population, and for these reasons, 
it is the policy of the United States to 
encourage early, easy and lawful mar- 
riage. Inducements to marriage, in the 
shape of homesteads and exemptions in 
favor of families, are held out by the 
states, and the restraints and prohibi- 
tions noticed' above have never been im- 
posed. Nor are foreign restraints of 
this nature recognised. True, such for- 
eign prohibitions are said to be ubiqui- 
tous ; but this means only that they 
follow the subject to the new country, 
not as being enforceable against him 
there, but only as enforceable upon 
his return to his native country, or only 
so far as they can be enforced against 
him in the new country through property 
left by him in the old. 

Nor can the local laws of foreign 
nations that are in derogation of prin- 
ciples of American policy be enforced in 
the United States when they are put in 
the shape of a judgment. The question 
arose in DeBrimont v. Penniman, 10 
Blatchf. 436. DeBrimont, a French 
citizen, married, in France, the daughter 
of James and Cornelia Penniman, citi- 
zens of the United States. Subsequently 
Mrs. DeBrimont died, leaving a child 
of such marriage. Under the statute 
law of France, providing that a father- 
in-law and a mother-in-law must make 
an allowance to a son-in-law who is in 
need, so long as a child of the marriage 
is living, DeBrimont afterwards ob- 



tained, in a court of France, a judgment 
or decree against James and Cornelia 
Penniman, then residing in France, in 
an action in which they were served 
with process and appeared, requiring 
them to pay to him a certain sum per 
year, in monthly payments, in advance, 
one-third of it to be for his use, and two- 
thirds of it for the use of the child. 
DeBrimont brought an action of debt, 
on this judgment or decree, in the United 
States Circuit Court, against the Penni- 
mans, to recover the amount of the 
decreed payment for two years and 
seven months. It was decided that the 
suit could not be maintained, and that 
the laws of France upon which such 
decree was made, and the decree founded 
thereon, were local in their nature and 
operation. That they were designed to 
regulate the domestic relations of those 
who reside there, and to protect the pub- 
lic against pauperism. That they had 
no extra-territorial significance, and that 
they were to be executed upon persons 
and property within their jurisdiction. 

The result of all this is that the law 
of Wurtemberg making the precedent 
consent of the king of that country 
essential to enable one of his subjects to 
marry abroad, is not and never was in 
force in Illinois or in any other American 
state. It is in derogation of American 
marital policy. Nor will any foreign 
judgment, amounting in fact merely to 
an expression of that law, be enforced 
to the extent of making the consent of 
the Wurtemburg government essential 
to the validity of an American marriage, 
or to the extent of declaring such a mar- 
riage, null and void for want of such 
consent. 

The case of Simonin v. Mediae, 29 
Law Jour. (Prob. & M.) 97, bears di- 
rectly upon this point. Valerie Simonin 
and Leon Mallac came from France to 
England to get married, in order to 
avoid the necessity of publication and 
parental consent. They were married 
in England, and afterwards the French 
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courts declared the marriage void. 
Later, Valerie removed to England 
and applied to an English court for a 
confirmatory decree of nullity, which 
was, however, refused, the court holding 
the marriage valid and declining to give 
any effect to the decree of nullity by the 
French court. 

Said the English court: "Which 
would be for the common benefit and 
advantage in such cases as the present, 
the observance of the law of the country 
where the marriage is celebrated, or of a 
foreign country ? Parties contracting in 
any country are to be assumed to know, 
or take the responsibility of not knowing, 
the law of that country. Now, the law 
of France is equally stringent whether 
both parties are French, or one only. 
Assume, then, that a French subject 
comes to England, and there marries 
without consent a subject of another 
foreign country, by the laws of which 
such marriage would be valid, which 
law is to prevail ? To which country is 
an English tribunal to pay the compli- 
ment of adopting its law ? As far as 
the law of nations is concerned each 
must have an equal right to claim re- 
spect for its laws. Both cannot be ob- 
served. Would it not, then, be more 
just, and, therefore, more for the inter- 
est of all, that the law of that country 
should prevail which both are presumed 
to know, and agree to be bound by ? 
Again, assume that one of the parties is 
English, would not an English subject 
have as strong a claim to the benefit of 
English law as a foreigner to the benefit 
of foreign law ? But it may be said that 
in the case now before the court, both 
parties are French, and, therefore, no 
such difficulty can arise. That is true ; 
but if once the principle of surrendering 
our own law to that of a foreign country 
is recognised, it must be followed out to 
all its consequences. The cases put are, 
therefore, a fair test as to the possibility 
of maintaining that by any comitas or 
jus gentium this court is bound to adopt 
the law of France as its guide." 



Counsel for appellees in the principal 
case seeing the force of Simonin v. Mallae 
as authority against recognising the for- 
eign decree of nullity, say that that case 
" was whether the English courts would 
recognise the invalidity of the old status 
of marriage which was valid according to 
English law," and continuing, they say : 
" The recognition of the first status, which 
was the marriage, is entirely a different 
question from the recognition of the sec- 
ond status created by the decree of nul- 
lity. * * * We are not asking this 
court to say that the marriage in Illinois 
was invalid. It was valid by our law. 
* * * But we are asking this court to 
recognise the new status created by the 
decree of nullity in the court of their 
domicile." To this may it not be 
replied that, if the decree of nullity is to 
be recognised at all, it must be recog- 
nised and accepted with all its conse- 
quences ? These consequences are not 
merely the establishment for each party of 
a new status of single blessedness. Other 
and more important consequences result. 
Unlike a decree of divorce, which ad- 
mits the first marriage to have been valid, 
the decree of nullity declares it to have 
been no marriage at all. Children born 
of the cohabitation are bastardized and 
deprived of their legitimate rights of 
inheritance. Both man and woman are 
divested of all right to each others pro- 
perty. If a foreign decree of nullity is 
valid and enforceable as to one of its 
consequences, e. g., the establishment of 
a new status for each of the parties to it, 
is it not equally valid and enforceable as 
to any other consequence resulting from 
it, for example, to effect the illegitirca- 
tion of children ? If it be accepted 
with one of its legal consequences, must 
it not be taken with the others also ? 
Would it be valid for the purpose of de- 
fining the status of husband and wife, 
but invalid for the purpose of defining 
the status of their children ? 

It is true that there is apparently some 
authority for saying there is no differ- 
ence between a decree of nullity and a 
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decree of divorce, when the question 
comes up as to what effect is to be given 
to a foreign decree of either kind. Mr. 
Bishop (1 M. & D. sect. 354) says : 
" I am not aware that any difference of 
principle between such a decree and one 
of nullity was ever suggested, or that 
there is any foundation of reason for dis- 
tinguishing the two," but he admits that 
"in the facts of most of the adjudged 
cases, the decree has been for the dis- 
solving of a valid marriage, i. e., a de- 
cree of divorce. " It is true, also, that 
Wharton (Conf. Laws, 2d ed. sect. 213), 
says : ' ' The same general principles 
apply to processes to declare marriages 
null." But the next sentence says: 
" There must be domiciliary jurisdiction, 
and the proceedings must be regular," 
which shows the author to have spoken 
with reference, not to the effect in an 
American state, of a foreign decree of 
nullity, but merely to the procedure 
necessary to render a decree of nullity. 

Story (Conf. Laws, sect. 595), says : 
" As to sentences confirming marriages 
or granting divorces, they may well 
stand upon a distinct ground. If they 
are pronounced by competent tribunals 
in regard to persons within the jurisdic- 
tion, there is great reason to say that 
they ought to be held of universal con- 
clusiveness, force and effect in all 
countries," and counsel argue from this 
that there is no difference in principle 
between confirming a marriage by decree, 
or declaring it null by the same process ; 
that the one process necessarily involves 
the other ; and that if the decree be 
binding when decided for the defendant 
in a suit impeaching the validity of the 
marriage, that is, if the decree confirms 
the marriage, so must it be binding be- 
tween the same parties, if the court 
should find for the plaintiff instead of 
the defendant, that is, if the court annuls 
the marriage. To this it seems proper 
to reply, first, that the decree in question 
is one of nullity ; therefore, Judge 
Stohy's remark, so far as they concern 



a decree of divorce have no application ; 
second, an American court would recog- 
nise as valid a marriage legally con- 
tracted within its jurisdiction, because, 
to do otherwise would be to disregard 
the laws of its own government, and 
not because such marriage might happen 
to have been "confirmed" by some 
foreign tribunal ; and third, there is a 
difference in consequence, if not in prin- 
ciple, between ' ' confirming ' ' and annul- 
ling a marriage. Confirmation of mar- 
riage does not dissolve marriage or ille- 
gitimize children, or take away property 
rights ; but annulment does all this. 

As to anything said in Roach v. 
Garan, 1 Ves. Sen. 157 ; Barber v. 
Root. 19 Mass. 265 : Cottington's Case, 
2 Swanst. 326 n. ; and Harvey v. Far- 
nie, Law Rep., 5 P. D. 153, to the 
effect that a foreign decree dissolving a 
marriage must be accepted by all coun- 
tries as binding, the reply is that what- 
ever was there said related to foreign 
decrees of divorce and not to foreign de- 
crees of nullity. 

Mr. Bishop's dictum, above quoted, 
is the strongest authority in favor of 
recognising as valid a foreign decree an- 
nulling a marriage. But his remarks do 
not show that he had the consequences 
of annulling a marriage fully in mind 
when he wrote. It is not apparent that 
his attention was especially called to the 
effect which recognising such a foreign 
decree would have either upon the legiti- 
macy of children or upon the marital 
policy of the government. 

It does not appear, therefore, that the 
authorities, excepting perhaps Mr. Bish- 
op's dictum, show that a decree of nul- 
lity is as binding abroad as is a decree 
of divorce. 

It may be concluded, therefore, that, 
as a decree of nullity, carrying all the 
consequences of such a decree, including 
the avoidance of the marriage ab initio 
and the illegitimation of children born 
of the union, such a judgment as that of 
the Wurtemberg court cannot be ac- 



600 



OLIVER v. LOVE. 



cepted as valid in Illinois. To do so 
would be to engraft a new rule upon the 
marital policy of that state. It would 
obligate immigrants to Illinois from 
countries where such consent is required 
to be obtained, to apply for and secure, 
before they marry, the consent of the 
governments whose jurisdiction they 
have left. Such a law needs only to be 
stated to be rejected as unsound. 

And while it is clear that a for- 
eign judgment of nullity cannot be 
wholly accepted in America as valid — 
that is, with all its consequences, in- 
cluding those of illegitimation and ab 
initio avoidance of marriage, its partial 
acceptance — for example, its acceptance 
to the same extent that a foreign decree 
of divorce is taken, i. e., as establishing a 
new status for the parties to it, is 
not free from difficulties arising out of 
its effect as a decree of nullity. As 
Mr. Bishop says (2 M. & D., sect. 
690) : " The general doctrine is, that 
the parties are then (after the decree of 
nullity) regarded as if no marriage had 
taken place ; they are single persons if 
before they were single," and he quotes 
Ansteij v. Manners, Gow 10, that " If 
the wife becomes a single woman by 
operation of law, it is the same as if she 
had always remained single." The 
meaning of this is, that the status of the 



parties was never changed and con- 
tinues to exist notwithstanding their 
attempted but void marriage. In other 
words, the effect of a decree of nullity 
of marriage appears to be not to estab- 
lish any new status, but simply to declare 
that an old status continues to exist un- 
altered and unaffected by an attempted 
but absolutely null and void marriage. 
How can a decree of nullity of marriage 
be recognised as creating a new status 
where its effect is not to create any new 
status, but only to declare the existence 
and continuance of an old one ? Coun- 
sel and court say the marriage in Illinois 
was a valid marriage. How then can 
they accept and enforce a foreign decree 
of nullity which says that the Illinois 
marriage was and is unlawful, invalid, 
not binding and ab initio null and void ? 

The reasoning and conclusion of the 
principal case may or may not be sound 
law. Further information, discussion 
and adjudication must settle this. But 
the decision certainly appears very ques- 
tionable. One cannot but feel that it 
would rest upon foundations much more 
solid if grounded upon the American 
wife's agreement to renounce all her 
rights to her husband's American pro- 
perty. 

Adelbebt Hamilton. 

Chicago. 



Supreme Court of Mississippi. 
WILLIAM OLIVER v. JOHN C. LOVE. 

The assignee of a covenant for title to land situated in Louisiana may maintain 
m Mississippi, a bill in equity to obtain reimbursement for expenditures made by 
him in resisting a suit and in extinguishing a paramount title asserted and maintained 
as to the land. 

Senible, such assignee might also have maintained a suit at law for money paid out 
and expended for the use of the covenantor. 

Whether an action for damages for an injury to land situated out of the state may 
not be maintained in the courts of Mississippi, quart. 

A court of equity is not like a court of law fettered by the rule as to local and 
transitory actions. 



